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§2700.21

(ii) The relief requested by the party.

(2) A legible copy of the contested ci-
tation or order shall be attached to the
notice of contest. If a legible copy is
not available, the notice of contest
shall set forth the text of the contested
citation or order.

(f) Answer. Within 20 days after serv-
ice of a notice of contest, the Secretary
shall file an answer responding to each
allegation of the notice of contest.

§2700.21 Effect of filing notice of con-
test of citation or order.

(a) The filing of a notice of contest of
a citation or order issued under section
104 of the Act, 30 U.S.C. 814, does not
constitute a challenge to a proposed
penalty assessment that may subse-
quently be issued by the Secretary
under section 105(a) of the Act, 30
U.S.C. 815(a), which is based on that ci-
tation or order. A challenge to such a
proposed penalty assessment must be
filed as a separate notice of contest of
the proposed penalty assessment. See
§2700.26.

(b) An operator’s failure to file a no-
tice of contest of a citation or order
issued under section 104 of the Act, 30
U.S.C. 814, shall not preclude the oper-
ator from challenging, in a penalty
proceeding, the fact of violation or any
special findings contained in a citation
or order including the assertion in the
citation or order that the violation was
of a significant and substantial nature
or was caused by the operator’s unwar-
rantable failure to comply with the
standard.

[68 FR 12164, Mar. 3, 1993, as amended by 71
FR 44207, Aug. 4, 2006]

§2700.22 Notice of contest of imminent
danger withdrawal orders under
section 107 of the Act.

(a) Time to file. A notice of contest of
a withdrawal order issued under sec-
tion 107 of the Act, 30 U.S.C. 817, or any
modification or termination of the
order, shall be filed with the Commis-
sion by the contesting party within 30
days of receipt of the order or any
modification or termination of the
order.

(b) Contents of notice of contest. (1) A
notice of contest shall contain a short
and plain statement of:
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(i) The contesting party’s position on
each issue of law and fact that the con-
testing party contends is pertinent;
and

(ii) The relief requested by the con-
testing party.

(2) A legible copy of the contested
order shall be attached to the notice of
contest. If a legible copy is not avail-
able, the notice of contest shall set
forth the text of the contested order.

(c) Answer. Within 15 days after serv-
ice of the notice of contest, the Sec-
retary shall file an answer responding
to each allegation of the notice of con-
test.

§2700.23 Review of a subsequent cita-
tion or order.

(a) The contesting party shall file
any subsequent citation or order that
modifies or terminates the citation or
order under review within 30 days of its
receipt. The notice of contest under
section 105 or section 107 of the Act, 30
U.S.C. 815 and 817, unless withdrawn,
shall be deemed to challenge any such
subsequent citation or order.

(b) A person who is not a party in a
pending proceeding for review of a cita-
tion or order may obtain review of a
modification or termination of the ci-
tation or order by filing a notice of
contest under section 105 or section 107
of the Act. The notice of contest shall
be filed within 30 days of receipt of the
citation or order that modifies or ter-
minates the citation or order being re-
viewed.

§2700.24 Emergency response plan
dispute proceedings.

(a) Referral by the Secretary. The Sec-
retary shall immediately refer to the
Commission any citation arising from
a dispute between the Secretary and an
operator with respect to the content of
the operator’s emergency response
plan, or any refusal by the Secretary to
approve such a plan. Any referral made
pursuant to this paragraph shall be
made within two business days of the
issuance of any such citation.

(b) Contents of referral. A referral
shall consist of a notice of plan dispute
describing the nature of the dispute; a
copy of the citation issued by the Sec-
retary; a short and plain statement of
the Secretary’s position with respect
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to any disputed plan provision; and a
copy of the disputed provision of the
emergency response plan.

(c) Short and plain statement by the op-
erator. Within five calendar days fol-
lowing the filing of the referral, the op-
erator shall file with the Commission a
short and plain statement of its posi-
tion with respect to the disputed plan
provision.

(d) Filing and service of pleadings. The
filing with the Commission of any doc-
ument in an emergency response plan
dispute proceeding, including the refer-
ral, is effective upon receipt. A copy of
each document filed with the Commis-
sion in such a proceeding shall be expe-
ditiously served on all parties and on
any miner or miners’ representative
who has participated in the emergency
response plan review process, such as
by personal delivery, including courier
service, by express mail, or by fac-
simile transmission.

(e) Proceedings before the Judge—(1)
Submission of materials. Within 15 cal-
endar days of the referral, the parties
shall submit to the Judge assigned to
the matter all relevant materials re-
garding the dispute. Such submissions
shall include a request for any relief
sought and may include proposed find-
ings of fact and conclusions of law.
Such materials may be supported by
affidavits or other verified documents,
and shall specify the grounds upon
which the party seeks relief. Sup-
porting affidavits shall be made on per-
sonal knowledge and shall show affirm-
atively that the affiant is competent to
testify to the matters stated.

(2) Hearing. (i) Within 5 calendar days
following the filing of the Secretary’s
referral, any party may request a hear-
ing and shall so advise the Commis-
sion’s Chief Administrative Law Judge
or his designee, and simultaneously no-
tify the other parties.

(ii) Within 10 calendar days following
the filing of the Secretary’s referral,
the Commission’s Chief Administrative
Law Judge or his designee may issue
an order scheduling a hearing on the
Judge’s own motion, and must imme-
diately so notify the parties.

(iii) If a hearing is ordered under
paragraphs (e)(2)(i) or (ii) of this sec-
tion, the hearing shall be held within
15 calendar days of the filing of the re-

§2700.24

ferral. The scope of such a hearing is
limited to the disputed plan provision
or provisions. If no hearing is held, the
Judge assigned to the matter shall re-
view the materials submitted by the
parties pursuant to paragraph (e)(1) of
this subsection, and shall issue a deci-
sion pursuant to paragraph (f) of this
section.

(f) Disposition—(1) Decision of the
Judge. Within 15 calendar days fol-
lowing receipt by the Judge of all sub-
missions and testimony made pursuant
to paragraph (e) of this subsection, the
Judge shall issue a decision that con-
stitutes the Judge’s final disposition of
the proceedings. The decision shall be
in writing and shall include all findings
of fact and conclusions of law, and the
reasons or bases for them, on all the
material issues of fact, law or discre-
tion presented by the record, and an
order. The parties shall be notified of
the Judge’s decision by the most expe-
ditious means reasonably available.
Service of the decision shall be by cer-
tified or registered mail, return receipt
requested.

(2) Stay of plan provision. Notwith-
standing §2700.69(b), a Judge shall re-
tain jurisdiction over a request for a
stay in an emergency response plan
dispute proceeding. Within two busi-
ness days following service of the deci-
sion, the operator may file with the
judge a request to stay the inclusion of
the disputed provision in the plan dur-
ing the pendency of an appeal to the
Commission pursuant to paragraph (g)
of this section. The Secretary shall re-
spond to the operator’s motion within
two business days following service of
the motion. The judge shall issue an
order granting or denying the relief
sought within two business days after
the filing of the Secretary’s response.

(g) Review of decision. Any party may
seek review of a Judge’s decision, in-
cluding the Judge’s order granting or
denying a stay, by filing with the Com-
mission a petition for discretionary re-
view pursuant to §2700.70. Neither an
operator’s request for a stay nor the
issuance of an order addressing the
stay request affects the time limits for
filing a petition for discretionary re-
view of a Judge’s decision with the
Commission under this subparagraph.
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The Commission shall act upon a peti-
tion on an expedited basis. If review is
granted, the Commission shall issue a
briefing order. Except as otherwise or-
dered or provided for herein, the provi-
sions of §2700.75 apply. The Commission
will not grant motions for extension of
time for filing briefs, except under ex-
traordinary circumstances.

[72 FR 2191, Jan. 18, 2007]

Subpart C—Contests of Proposed
Penalties

§2700.25 Proposed penalty assessment.

The Secretary, by certified mail,
shall notify the operator or any other
person against whom a penalty is pro-
posed of the violation alleged, the
amount of the proposed penalty assess-
ment, and that such person shall have
30 days to notify the Secretary that he
wishes to contest the proposed penalty
assessment.

§2700.26 Notice of contest of proposed
penalty assessment.

A person has 30 days after receipt of
the proposed penalty assessment with-
in which to notify the Secretary that
he contests the proposed penalty as-
sessment. A person who wishes to con-
test a proposed penalty assessment
must provide such notification regard-
less of whether the person has pre-
viously contested the underlying cita-
tion or order pursuant to §2700.20. The
Secretary shall immediately transmit
to the Commission any notice of con-
test of a proposed penalty assessment.

[71 FR 44207, Aug. 4, 2006]

§2700.27 Effect of failure to contest
proposed penalty assessment.

If, within 30 days from the receipt of
the Secretary’s proposed penalty as-
sessment, the operator or other person
fails to notify the Secretary that he
contests the proposed penalty, the Sec-
retary’s proposed penalty assessment
shall be deemed to be a final order of
the Commission not subject to review
by any court or agency.
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§2700.28 Filing of petition for assess-
ment of penalty with the Commis-
sion.

(a) Time to file. Within 45 days of re-
ceipt of a timely contest of a proposed
penalty assessment, the Secretary
shall file with the Commission a peti-
tion for assessment of penalty.

(b) Contents. The petition for assess-
ment of penalty shall:

(1) List the alleged violations and the
proposed penalties. Each violation
shall be identified by the number and
date of the citation or order and the
section of the Act or regulations al-
leged to be violated.

(2) Include a short and plain state-
ment of supporting reasons based on
the criteria for penalty assessment set
forth in section 110(i) of the Act, 30
U.S.C. 820(i), unless a single penalty as-
sessment has been proposed under 30
CFR 100.4.

(3) State whether the citation or
order has been contested pursuant to
§2700.20 and the docket number of any
contest proceeding.

(4) Advise the party against whom
the petition is filed that an answer to
the petition must be filed within 30
days pursuant to §2700.29 and that the
answer must be filed regardless of
whether the party has already filed a
notice of contest of the citation, order,
or proposed penalty assessment in-
volved.

(c) Attachments. A legible copy of
each citation or order for which a pen-
alty is sought shall be attached to the
petition for assessment of penalty. If a
legible copy is not available, the peti-
tion for assessment of penalty shall set
forth the text of the citation or order.

[568 FR 12164, Mar. 3, 1993, as amended at 71
FR 44207, Aug. 4, 2006]

§2700.29 Answer.

A party against whom a petition for
assessment of penalty is filed shall file
an answer within 30 days after service
of the petition for assessment of pen-
alty. An answer shall include a short
and plain statement responding to each
allegation of the petition.

§2700.30 Assessment of penalty.

(a) In assessing a penalty the Judge
shall determine the amount of penalty
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